_BEFORE THE MADURAI BEJCH OF MADRAS HIGH COURT
g DATED :92.12.2010
CIRAM
THE HONOURABLE MR.JUSTICE V.RAMASUBRAMANIAN
C.R. P (MD)Ne. 2491 of 2008

Sekar .. Petitioner

Vs.
1L.5oman Servedi

2.Dingkaran
3.Soudarapandian
4 .Krishnan
'5.Jegathesan
§,Marikannu
7.Sundaram Ammal
8.Mathevan

S, Xaruppalah
10.Sutharsanan .. Respondents
{Respondents 1 to 3, 5, 7 to 9 stood

ex-psrte bhefore Trial Court)

Civil Revision Petition hss been filed under Section 115 of
C.F.C., againat the order dated 03.08.2005 passsed in I.A.No.79¢ of 2003
in 0.S.No.53 of 1999by the Principel District Munsif Court, Sivagengsi.

For Petitioner : M/2.Vijayakumari Netarasjen

For Respondents R4 to R6 : No Appearance

QRRER

The Civil Revision Petitien arises out of the dismissal of an
application to condone the deley ip filing & perition for restoration.

2. Heard M/»s.Vijsyakunari Natarajan, learned counsel Tfor =the
petitioner. The respondents 1 to 3, S and 7 t0 9 were set ex-parte. The
respondents 4 & 6 have alone have :ntered appearance. The petitionar has
filed effidavit of service in respect of the 10™ respondent slag.

3, The petitioner filed a suit in 0.5.No.53 of 1989 pp the fils of
the District Munsif Court, Sivagasga praying for a decree of partition
and separate possession. The suit was originaslly decreed on 22.06.133C.
However on appesl in A.S.No,61 of 1992, the =uit was remsnded bsck tc the
trizl Court for a fresh dispo=al. After remand, the petitioner did oot
appear and the =uit was dismissed for non-prosecution an 17.11.1988,

4. In seeking restoration of the suit, there was a delay of 1338
days. The application filed by the petitioner in I.A.No.794 af 2003 foc
condoning the smid delay was dismissed by the trisl Court forcing the
petitioner/pleincif? to come up with the above revision.

S. In the affidavit filsd in support of <the condene delsy
perition, the petitioner has stated thet he was afflicted by Faralytic



asttack and that therefore ther: was & delsay. Tha petitioner &lsc
examined himself as P.W.1 and depcsed sbout his illneas. The petitioner
haa alsc esxsmined 8 third party as B.¥.2. 9" defendant in the suit
examined himself as R.W.1l. He claimed that in pursusnce of & complaint
lodged, the petitioner wes arrested by the police. To prove the same,
the oY defendent filed Exs.Rl tc R3. On the ba=is of Exs.Rl tc R3, the
Court gelow dizmizsed the condon: delay petition.

&. However, I am of thz view that the delay deserysd to o=
condeoned. The petitioner riled the suit for pertition wvaybeck 1o T&s

e

year 1984 in 0.S.No.126 of 198¢. It was transferred to the DistriceT

Munsif Court, Manamsdurai and reorumbered as O0.S.Ne.S5 of 1989 snd e
petiticner ,ectually succeeded by getting e preliminary decres on
22.06.1980. ! In the first appeal A.S.No.61 of 1992, additionel decuments
were filed end the matter was remended back te tThe triel Court.
Therefcre, Gt cannot be said thet the petitioner was not diligent iz
prosecuting ‘the suit. After all the petitioner has claimed that he was=
afflicted by Paralysis, He also wvent to the witneas box. Merely becsuse
there was @& criminal cgse inetituted ageinst him end he was alsc
arrested, there 13 no necessity to draw an inference that the illness
pleaded by him was false, Considering the fact that the petitioner had
dilige=ntly prosecuted the case fiom 1984 till 1895, the dismissal of the
condone delsay perition cannot be accepted.

7. In view of the above, zhis Civil Revision Petition i3 sllowed,

the impugned order i3 set aside and the epplication for condonaticn of
delay filed by the petitioner shzil stand s8llowed.
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